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ACCIDENTAL DEATH BENEFIT 


Injuries Sustained in Fall 


An insured procured policies from the defendant insur- 
ance company whereunder accidental death benefits were 
payable upon receipt of proof that the insured’s death oc- 
curred, pp eee and independently of all other causes, as a 
result of bodily injuries sustained through external, violent 
and accidental means, and did not result directly or indirectly 
from disease in any form. While at work on his milk route, 
on March 9, 1939, the insured fell and injured his left hip. 
He resumed his work and did not consult a doctor until the 
following evening. On March 13, an examination disclosed 
a disturbance in the central nervous system and by March 
15, the left leg was completely paralyzed. A Wassermann 
test indicated a positive syphilitic condition. On March 21, 
the insured died from a rapidly ascending paralysis involving 
the respiratory system. 


Please Route to: 


Contentions of Parties 


In bringing an action to recover the death benefits pro- 
vided by the policies, the burden was upon the beneficiary to 
prove that the insured’s death resulted solely from accidental 
causes. The insurance company insisted that death was the 
result of a disease, syphilis, and that its motion for a 
directed verdict should have been granted. The beneficiary’s 
medical expert testified that the fall caused the disease to 
become manifest and that without the fall the disease might 
have remained dormant. 


Recovery Allowed 


In Wolfangel v. Prudential Insurance Company of 
America, reported at {[ 501,847, the Minnesota Supreme Court 
affirmed a judgment entered on the verdict of the jury in 
favor of the plaintiff beneficiary. The court admitted that 
there could be little doubt but that the fall alone would not 
have caused death, but it said that contracts of this type 
are not limited in coverage to only those persons who are 
entirely healthy and free from all physical defects and de- 
ficiencies. In the minds of the jury, the evidence for plain- 
tiff to the effect that the fall was the direct cause of death 
was not successfully contradicted. The court refuses to 
determine as a matter of law that the infirmity or disease 
was merely aggravated by the fall and was not in its fatal 
aspects entirely set in motion thereby. 

An interesting comment in a dissenting opinion, which 
contends that contracts should be construed as made by the 
parties, points out as a minor consideration that the effect 
of the majority’s opinion would be to convert accident 
insurance into life insurance in many cases. 
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% UNITED STATES SUPREME COURT % 
ACTIONS 


The United States Supreme Court on March 3, 1941, reversed 


the judgments in the following cases: 


Berry v. United States of America [3 Life Cases 948] 
Conway v. O’Brien [7 Automobile Cases 387] 


Certiorari was denied in: 


Obartuch v. Security Mutual Life Insurance Company 
[3 Life Cases 764, 4 Life Cases 492] 


% NEGLIGENCE % 
(Other than Automobile) 


Sanitarium’s Liability —Plaintiff, suffering from a common 


cold, entered defendant sanitarium and was given hydro- 
therapy treatments. Plaintiff claimed that as a result of 
these treatments, the cold from which she was suffering 
developed into pneumonia and, subsequently, tuberculosis. 
The court denied a recovery, holding that the evidence 
failed to show that the negligence of the agents of the 
sanitarium was the proximate cause of the pneumonia and 
subsequent tuberculosis. (O’Connor v. The Boulder Colorado 
Sanitarium Association, Colo. Supreme Ct.).. .] 402,093. 


Construction of Steps — Statutory Violations—Defendant re- 


ligious corporation constructed and maintained its church 
building with a few outside steps leading from the ground 
floor to the street level. Plaintiff alleged that she fell while 
descending the steps, due to defects in construction and 
maintenance which, it was contended, constituted certain 
statutory violations. The court held that a demurrer to 
plaintiff’s petition was properly sustained, (Goldberg v. The 
Agudath B’Nai Isreal Congregation, Ohio Ct. of App.) 
402,103. 


Physician’s Liability —Plaintiffs, husband and wife, instituted 


suit to recover damages resulting from a serious strepto- 
coccic infection suffered by the wife, alleged to have been 
caused by defendant’s negligence in making a vaginal 
examination of plaintiff. The court held that the question 
as to whether a glove used by defendant in making the 
examination was properly sterilized, or was sterilized at 
all, and the question as to whether defendant wore a sterilized 
gown or his street clothes, were for the determination of 
the jury. Judgment in favor of defendant was reversed. 
alouas et al. v. Stump, Calif. Dist. Ct. of App.) . . .] 402,095. 


Needle Broken in Spine.—Plaintiff brought an action against 


two physicians, one of whom had been engaged to perform 
a surgical operation upon her, and the other of whom had 
administered a spinal anaesthetic to her. Plaintiff alleged 
that while the anaesthetic was being administered, the 
needle struck the bony part of her spine and broke. The 
court reversed a judgment entered in favor of the doctor 
who administered the anaesthetic, holding that plaintiffs 
evidence established a prima facie case of negligence as to 
him, A judgment entered in favor of the other doctor was 
affirmed. (Wiley v. Wharton et al., Ohio Ct. of App.).. 
7 402,104. 


Theatre Patron Injured.—A judgment entered in favor of de- 


fendants, in a suit brought by plaintiff to recover damages 
for injuries alleged to have been sustained when he fell in 
defendants’ theatre, was reversed on appeal, the court hold- 
ing that the trial judge erred in admitting into evidence one 
of defendants’ exhibits, which was a parole report declaring 
plaintiff, a paroled convict, delinquent and directing his 
return to prison. The report was introduced by defendants 
to destroy plaintiff's credibility as a witness. (Townsend v. 
Levy et al., N. Y. Supreme Ct., App. Div.).. .§ 402,087. 


Bicycle Rider’s Collision With Tree.—Plaintiffs, husband and 


wife, sued to recover damages resulting from injuries sus- 
tained by the wife while riding a bicycle, when she collided 
with a limb of a tree which was lying on the sidewalk. The 


March 6, 194) 


court denied a recovery, holding that plaintiff wife, in riding 
a bicycle upon the sidewalk, was violating a statute and was 
guilty of contributory negligence as a matter of law. (Hart 
et al. v. Town of Brookhaven, N. Y. Supreme Ct., App. Diy.) 
.. 402,088. 


Manufacturer’s Liability.—Plaintiff purchased an electric wash- 


ing machine from defendant, who held itself out as the 
manufacturer of the machine. Plaintiff’s wife was injured 
when the wringer of the machine suddenly swung around 
and struck her while she was pulling a sheet through it. 
The accident was caused by the wearing away of a pin, a 
part of the mechanism which was not exposed to view. The 
court denied a recovery, holding that there is no liability 
on the part of either the manufacturer or retailer when the 
injury is caused by a part of the machinery wearing out. 
(Auld v. Sears, Roebuck and Co., N. Y. Supreme Ct., App. 
Div.) . . .] 402,089. 


Explosion of Beer Bottle—Separable Controversy.—Plaintiffs, 


residents of Pennsylvania, brought an action to recover 
damages resulting from injuries sustained by the minor 
plaintiff when a beer bottle exploded. Suit was instituted 
against a Delaware corporation, the manufacturer of the 
bottle, and a Pennsylvania corporation which filled the 
bottle with beer and sold it to plaintiffs, The court denied 
plaintiffs’ motion to remand the case to the state court, 
holding that the complaint disclosed a separable controversy 
thereby vesting the federal court with jurisdiction. (Krkuc, 
Jr., et al. v. Duquesne Brewing Co. of Pittsburgh et al., U.S. 
Dist. Ct., W. D. of Pa.).. .] 402,090. 


Foreign Substance in Bottled Beverage.—Plaintiff brought an 


action to recover damages for injuries alleged to have been 
sustained when he drank a part of a bottle of beer, prepared 
and bottled by defendant, containing a piece of vulcanized 
rubber. The court reversed a judgment entered for plaintiff. 
The admission of testimony relative to a chemical analysis 
made of the remaining portion of the beer constituted error 
prejudicial to defendant, since it did not affirmatively appear 
that the substance analyzed was the same as that which 
plaintiff had drunk. (Cooper v. Anheuser Busch, Inc., W. Va. 
Supreme Ct.).. .] 402,100. 


Bone in Pork Chop.—Plaintiff’s intestate, while a guest at de- 


fendants’ restaurant, ate a part of a pork chop containing 
a sliver of bone, which became lodged in his throat and 
caused an infection from which he died. The court denied 
plaintiff a recovery for damages resulting from his death. 
“Bones which are natural to the type of meat served cannot 
legitimately be called a foreign substance, and a consumer 
who eats meat dishes ought to anticipate and be on his 
guard against the presence of such bones.” (Brown, Admz. 
v. Nebiker et al., lowa Supreme Ct.).. . 402,091. 


Poisonous Food.—Where plaintiff sued to recover damages 


resulting from injuries sustained by his wife who, it was 
alleged, ate poisonous food while dining in the restaurant 
of defendant’s hotel, judgment was entered for plaintiff. 
Crops v. Gunter Hotel Corp., Tex. Ct. of Civ. App.).. 


Icy Condition of Sidewalk.—In a suit brought by plaintiff to 


recover damages for injuries sustained as the result of a 
fall on an icy sidewalk, it was error for the trial court to 
set aside a verdict for plaintiff and to dismiss the complaint 
on the merits. (De Simone v. The City of New York et al., 
N. Y. Supreme Ct., App. Div.). . .] 402,086. 


Open Cellar Doors.—Plaintiff sustained personal injuries as 


the result of a fall into a cellar opening, which occurred on 
premises owned by defendant but occupied by tenants. The 
doors to said cellarway were open. There was a judgment 
for plaintiff, the court holding that defendant lessor, by 
retaining control of the cellarway, was under a duty to use 
reasonable care to keep the premises in a reasonably safe 
condition, and was liable for a failure to perform such duty. 
(Murphy v. Illinois State Trust Co., Exr., Ill. Supreme Ct.) 
. . 1 402,094. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Hole in Floor.—In a suit brought by plaintiff to recover dam- 
ages resulting from injuries sustained by his wife when she 
stepped into a hole in the floor of a postoffice, a judgment 
rendered against defendant, the owner of the building, was 
afirmed on appeal. (Henderson v. Cummings, Tex. Ct. of 
Civ. App.). . .] 402,098. 


Wet Condition of Terrazzo Floor.—The court affirmed a judg- 
ment entered for plaintiffs, husband and wife, in a suit 
brought to recover damages resulting from injuries alleged 
to have been sustained by the wife when she slipped and 
fell in defendant’s restaurant because of the wet condition 
of a terrazzo floor. (Hechler et al. v. McDonnell, Calif. Dist. 
Ct. of App.). . .] 402,106. 


Bidder at Auction Injured.—Plaintiff alleged that he sustained 
injuries while attending a public auction in defendants’ 
salesyard when a horse, led into the sales ring with a rope 
halter, became frightened and lunged into the crowd. The 
court affirmed a judgment for defendants, holding that plain- 
tiff’s petition failed to allege facts showing that defendants 
were guilty of any negligence which caused plaintiff’s in- 
juries. (McComas v. Sanders, Kan. Supreme Ct.). . . | 402,105. 


Sufficiency of Circumstantial Evidence.—Plaintiff brought an 
action to recover damages for the wrongful death of his 
intestate, alleged to have been caused by defendant railway 
company’s failure to observe the statutory precautions when 
the decedent appeared as an obstruction upon its track. A 
judgment for defendant, entered upon a dircted verdict, 
was reversed on appeal, the court holding that there was 
sufficient circumstantial evidence to take the case to the 
jury on the question of whether the decedent appeared as 
an obstruction on the track and was run over and killed by 
defendant’s engine. (Tennessee Central Railway Co. v. Max- 
well, Admr.; Maxwell, Admr. v. Tennessee Central Railway 
Co., Tenn. Ct. of App.).. .] 402,092. 


Minor Struck by Train.—Defendant railway company was held 
liable for injuries sustained by plaintiff, a minor, when he 
was struck by defendant’s train, the court finding no merit 
in defendant’s contention that the sole proximate cause of 
plaintiff’s injury was his own gross negligence. (Coleman 
v. Southern Railway Co., S. C. Supreme Ct.). . . J 402,097. 


Child Injured Crossing Railroad Tracks.——The minor plaintiff 
was seriously injured as the result of being struck by de- 
fendant’s train when he attempted to cross the tracks at a 
point other than a crossing. The court held that plaintiff 
was a trespasser to whom defendant owed only the duty 
to refrain from committing willful, wanton, or reckless acts 
of negligence. There being no evidence of such negligence 
on the part of the railroad company, plaintiff was not 
entitled to recover. (Everett Willey v. Maine Central Rail- 
road Co.; Henry E. Willey v. Same, Me. Supreme Jud. Ct.) 
.. | 402,107. 


Pedestrian Injured.—Plaintiff was denied a recovery for dam- 
ages resulting from the death of her husband who, it was 
alleged, was struck by defendant’s train, the court holding 
that plaintiff's evidence failed to show that the negligent 
operation of the train was the proximate cause of the injury. 
(Sterling v. Texas & New Orleans Railroad Co., Tex. Ct. of 
Civ. App.) .. .{ 402,102. 


Attack by Dog.—Plaintiff alleged that he went to defendant’s 
place of business for the purpose of purchasing stone, and 
that while there he was attacked by a dog owned, under the 
control of, or harbored by defendant who knew, or had 
reason to believe, that the dog was a vicious animal, The 
court sustained defendant’s demurrer on the ground that the 
allegation of scienter was insufficient. (F. Giovannoszsi & 
Sons, Inc. v. Luciani, Del. Superior Ct.).. .{ 402, 


Failure to Call Witnesses.—In a suit brought by plaintiffs, 
husband and wife, to recover damages resulting from in- 
juries alleged to have been sustained by plaintiff wife when 
she fell on an oiled floor of a store operated by defendant, 
a new trial was properly granted since the trial judge erred 
In instructing the jury that if either party failed to produce 
evidence under its control, the law presumed that such evi- 
dence, if introduced, would be against the contention of 
that party. (Wright et al. v. Safeway Stores, Inc. et al., Wash. 
Supreme Ct.).. .] 402,096. 


* LIFE x 


Securities Deposited with Insurance Commissioner.—After a 


Michigan company, which had reinsured an Iowa company 
and agreed to maintain the deposit kept with the Iowa Com- 
missioner’ by the latter company, became insolvent, the 
Michigan court had complete jurisdiction over the entire 
assets of the Michigan company and the Iowa court could 
not give the Commissioner of that state the right to admin- 
ister the assets held by him. (American United Life Ins. Co. 
et al. v. Fischer, Recr., U. S. C. C. A., 8th C.)...9 501,852. 


Nature of Insurance Department.—An action by participating 


policyholders of defendant insurance company alleging mis- 

management in certain respects and praying for equitable relief 

was properly instituted in the district court, plaintiffs not 

being required to first submit their controversy to the 

insurance department which, under the statutes, had no 
uasi judicial powers. (Clark v. Lincoln Liberty Life Ins. 
o., Neb. Supreme Ct.).. . 501,854. 


Constructive Delivery of Policy—Premium Payments.—Al- 


though the lower court did not err in admitting evidence 
of a particular witness with respect to the issue of con- 
structive delivery, there being sufficient other evidence to 
send that issue to the jury, it did err in submitting the 
issue as to waiver by the agent of the requirement of the 
policy relative to the payment of the first premium. (Lemons 
v. Pilot Life Ins. Co., S. C. Supreme Ct.). . .[ 501,863. 


Premiums Paid after Death of Insured.—The beneficiary under 


a policy on which she had paid the premiums until 1939, 
not knowing until then that the insured had been killed in 
1933, was allowed to recover the face amount thereof plus 
the excess premiums paid. (Universal Life Ins. Co. v. Wal- 
lace, Tex. Ct. of Civ. App.).. . 501,849. 


Grounds for Cancellation—Complaint seeking cancellation of 


policies on ground that the insured had made certain false 
and untrue statements in his application for such policies 
was held to be sufficient and defendant’s motion to dismiss 
is denied. (Continental American Life Ins. Co. v. Fritsche, Jr. 
et al., U. S. Dist. Ct., E. D., Pa.)...] 501,856. 


Cancellation of Policy.—Plaintiff’s contention that the defend- 


ant insurer had wrongfully cancelled her policy was based 
on a mistaken belief that she had paid all that was due on 
her policy at the time when defendant contended it had 
lapsed and defendant’s cancellation was warranted. (Lester 
v. The Guardian Life Ins. Co., S. C. Supreme Ct.) . . .] 501,865. 


Proof Necessary to Establish Disability—Evidence, disclosing 


that the insured was becoming increasingly nervous and 
irritable and was subsequently declared insane, was insuffi- 
cient to show that at the time the policy lapsed for non- 
payment of premiums the said insured had become totally 
and permanently disabled within the meaning thereof. (Gowe 
v. The Mutual Life Ins. Co., Neb. Supreme Ct.).. . J 501,869. 


Total and Permanent Disability of Veteran——A veteran whose 


injuries sustained while in active service caused the am- 
putation of his left leg was held to be totally and perma- 
nently disabled within the meaning of his war risk insurance 
policies and was allowed to recover benefits thereunder 
although he did not file his claim for thirteen years but 
attempted to find gainful employment which he could do 
in the meantime. (Berry v. United States, U. S. Supreme 
Ct.).. .9 501,846. 


Claim under War Risk Policy.—Insured was entitled to rely 


on report of auditor to establish his prima facie case and 
court erred in refusing to allow the said insured to introduce 
rebuttal evidence after defendant had introduced its evi- 
dence attempting to show that plaintiff was not totally and 
permanently disabled as claimed. (Gay v. United States, 
U.S. CC. A, Ah CC)... FSe Bee. 


Total and Permanent Disability—Finding that insured under 


war risk policy was totally and permanently disabled by 
insanity prior to the date on which his policy would other- 
wise have lapsed was affirmed on appeal. (United States v. 
Smith, U. S. C. C. A., 9th C.).. .9 501,858. 


Paragraph ({}) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Notice under Accident Policy.—Failure of the insured to notify 
the insurer of his accidental injury within the time allowed 
by the policy or as soon as reasonably possible precluded 
his recovery under the policy. (Dunn v. Metropolitan Life 
Ins. Co., Utah Supreme Ct.).. .] 501,850. 


Cause of Death—Accident Policy.—Trial court’s finding that 
cause of death was lobar pneumonia and not traumatic pneu- 
monia or injuries sustained in accident was supported by the 
evidence and affirmed, The insurer was not liable under the 
accident policy issued to the deceased. (Yowell v. Occidental 
Life Ins. Co., Utah Supreme Ct.) .. .7 501,851. 


Cause of Death—Proof of Loss.—Evidence disclosing that 
death was not attributable to any bad effects resulting from 
a holdup, but rather was caused by a recent coronary throm- 
bosis and further disclosing that no proof of loss was fur- 
nished to the insurer as the policy required, warranted the 
trial court in directing that a verdict be entered for the 
insurer in an action oniee the policy. This action was begun 
in Illinois. (Llewelyn v. Commercial Casualty Ins. Co., U. S. 
C.C. A, 7 G.)... 9 SSL. 


Expulsion from Beneficial Society—Member of beneficial so- 
ciety who was wrongfully expelled therefrom was held to 
have a cause of action for damages against the society, his 
expulsion having deprived him of property rights in the 
nature of disability and death benefits and the rights to 
borrow from the society. (News Employees’ Benevolent So- 
ciety v. Agricola, Ala. Supreme Ct.). . . [| 501,860. 


Death of Insured and Beneficiary in Common Disaster.—To 
establish his rights to the proceeds of a policy, the repre- 
sentative of the beneficiary, who died in a common disaster 
with the insured, had the burden of proving that the insured 
predeceased the beneficiary and failure to do so entitled the 
administrator of the insured’s estate to such proceeds. 
Con a Prudential Life Ins. Co. et al., Ind. App. Ct.) 


No Cause of Action.—Plaintiff had no right to recover under 
an alleged written contract of insurance naming him as 
beneficiary where the only contracts issued by defendant 
named plaintiff's mother as the beneficiary. (Long v. Pilot 
Life Ins. Co., S. C. Supreme Ct.). . .] 501,864. 


Misrepresentations in Application.—In action on insurance pol- 
icy where defense was based upon alleged false statements 
in the application for the policy and the case was tried upon 
the theory that such statements constituted representations 
and not warranties, the question of materiality was the 

rincipal issue. (New York Life Ins. Co. v. Kuhlenschmidt, 
nd. Supreme Ct.).. . ff 501,848. 


Misstatements in Application for Additional Insurance.—War- 
ranties made by the insured in applying for additional 
insurance were conditions precedent to the issuance of such 
insurance and where such warranties were untrue, no addi- 
tional insurance ever became effective. (Willis v. The Order 
of Railroad Telegraphers, Neb. Supreme Ct.) . . .] 501,853. 


Misrepresentations in Application for Reinstatement.—Mis- 
representations as to the insured’s then condition of health 
made in her application for reinstatement did not operate 
to void the policy since the insured was not aware of the 
fact that she had syphilis and made the representations in 
good faith. (Great Southern Life Ins. Co. v. Doyle et al., Tex. 
Supreme Ct.).. .[ 501,867. 


Reinstatement of Policy.—An insurance agent had no authority 
actual or ostensible, to reinstate a policy which had lapsed 
for non-payment of premiums and no reinstatement, under 
the terms of the policy, could be made until satisfactory 
proof of the insured’s then insurability had been furnished 
to the insurer. (Kennedy v. Occidental Life Ins. Co., Calif. 


Dist. Ct. of App.).. . 501,866. 


Undertaker’s Action against Funeral Society —Undertaker, 
whose contract as an authorized undertaker had been prop- 
erly terminated by the defendant funeral society could not 
recover for services rendered a third party, the fact that 
defendant had failed to remove his name from the author- 
ized list being immaterial. (Hunter v. Brown-Service Funeral 
Co., Ala. Supreme Ct.).. .[ 501,861. 


March 6, 1941 


Funeral Benefit Policy.—In action by beneficiary under funeral 
policy to recover value of funeral which defendant insurer 
contracted to furnish, but failed to do, judgment for 
plaintiff is affirmed. (The Christian Benevolent Burial Assn., 
Inc. v. Huff, Ala. Supreme Ct.). . .{ 501,862. 


*% AUTOMOBILE 


Violation of “Hit and Run” Statute.—The charge that a violation 
of the “stop and render assistance” statute, or the “hit and run” 
statute, would be competent evidence upon the question of 
whether or not the offending vehicle was being operated in 
a wilful and wanton manner was upheld. (Hallman v. Cush- 
man et al., Trustees, S. C. Supreme Ct.) .. .| 704,046. 


Tree Falling on Automobile——The Highway Department was 
held responsible for injuries sustained by plaintiff when a 
tree, growing on private property just off the highway, fell 
upon the car in which she was riding. (Jnabinett v. State 
Highway Dept. of S. C., S. C. Supreme Ct.).. . | 704,047. 


Violation of Ordinances by Railroad.—Recovery for the death 
of a motorist at a railroad crossing was awarded against a 
railroad company which had violated ordinances requiring 
a flagman at the crossing and limiting the speed of trains. 
(St. Louis and San Francisco Ry. Co. v. Williams, Admr., 
Tenn. Supreme Ct.)...{ 704,026. 


Signals at Railroad Crossing.—Under the signal act, if the 
failure of the railroad to give the statutory signals con- 
tributed to another’s injury, liability for all damages caused 
by the collision is imposed upon the railroad company, un- 
less, in addition to a mere want of ordinary care, it is shown 
that gross or wilful negligence or unlawtul act, chargeable 
to the person injured, contributed to the injury. Whether 
the injured person was so negligent as to bar recovery is 
a question for the determination of the jury. (Cook v. 
_—_ Coast Line R. R. Co. et al., S. C. Supreme Ct.)... 


’ 


Gross and Wilful Contributory Negligence.—A railroad com- 
pany was held responsible for the deaths of two motorists 
whose car was struck at a crossing by a train. There was 
some evidence that the train was operated at an excessive 
speed and that statutory signals of its approach to the 
crossing were not given. The court was of the opinion that 
whether the driving motorist was guilty of failing to exer- 
cise slight care for his safety was an issue properly left to 
the jury for determination. (Harrison, Admr. v. Atlantic 
Coast Lines R. R. Co. et al.; Craddock, Admr. v. Same, S. C. 
Supreme Ct.).. . 704,049. 


Perjured Testimony.—A railroad company which was held 
answerable for the death of a motorist whose car was struck 
by a train claimed that the jury’s verdict was based upon 
perjured testimony of a witness. However, all facts testified 
to by said witness were covered by testimony of other wit- 
nesses and the jury was told that they were the sole judge 
of the credibility of witnesses and the weight to be given 
their testimony. Also the testimony given by the witness 
was improbable and absurd. The refusal to grant a new 
trial was affirmed. (Kurn et al., Trustees v. Freeman, Admr., 
Okla. Supreme Ct.)...{ 704,051. 


Sudden Stopping of Bus.—The jury determining upon conflict- 
ing evidence that defendant’s bus was suddenly and without 
warning stopped for the purpose of taking on a passenger, 
defendant was held responsible for injuries sustained by an 
occupant of the automobile which collided with the rear of 
the bus. (Miami Transit Co. v. Karses, Fla. Supreme Ct.) 
.. . 704,039, 


Horn Sounded as Signal of Intention to Pass—The driver of 
the automobile in which plaintiff was riding as a guest 
sounded his horn as a signal of his intention to pass de- 
fendant’s forward truck. The truck was moved to the right 
and as the automobile was overtaking it, it was turned to 
the left, causing the automobile to strike a bridge. Defend- 
ant was held answerable for injuries sustained by plaintiff 
aM (Myrick v. Griffin, Fla. Supreme Ct.)... 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Sudden Appearance from Behind Approaching Vehicle—When 
an approaching vehicle stopped suddenly, defendant’s truck 
was driven around it and into plaintiff's automobile. The 
jury’s verdict, holding defendant answerable for plaintiff’s 
injuries was upheld on appeal. Plaintiff was not bound to 
anticipate that another vehicle might suddenly come out 
from behind a visible car and block that part of the road 
upon which he was ——s (Buttermore v. acc, 
Ice Co., U. S. Dist. Ct., W. D., Pa.)...1 704,04 


Guest Injured.—A guest was denied recovery for personal in- 
juries sustained in a motor vehicle accident, there being no 
evidence that the wantonness of the driver of the vehicle 
in which he was riding was the proximate cause of his 
injuries. (Chapman v. Nelson, Ala. Supreme Ct.) .. .[ 704,035. 


Status of Child of Tender Years as Guest.—A child under the 
age of seven years is, as a matter of law, not a guest and 
may recover for injuries resulting from a driver’s failure 
to exercise ordinary care for her safety. (Fuller v. Thrun, 
Ind. App. Ct.).. .f 704,037. 


Gross Negligence of Host.—An automobile driver, familiar with 
the locality, was grossly negligent when, without warning, 
he rounded the blind, sharply curved approach to a nar- 
row bridge at fifteen miles per hour on the wrong side of 
the road. He was, consequently, liable under the Vermont 
Guest Statute for injuries sustained by his guest when the 
automobile collided with an approaching vehicle as the 
latter vehicle emerged from the bridge. (Conway v. O’Brien, 
U. S. Supreme Ct.).. .§ 704,050. 


Wrongful Death of Minor Crossing Street—When a minor 
girl reached the center of the highway, she looked in the 
direction of the approach of defendant’s car and ran in an 
unsuccessful attempt to complete her crossing. Refusing 
to hold the girl guilty of contributory negligence as a matter 
of law, the appeal court upheld the jury’s verdict, awarding 
the girl’s father compensation for her death. (Pohl, Admr. 
v. Fazzi, Ill. App. Ct.).. . 704,015. 


Wrongful Death of Pedestrian.—Plaintiffs recovered damages 
for the wrongful death of a pedestrian who was killed when 
struck by an automobile while crossing the street. Although 
the deceased, crossing the street at other than a crosswalk, 
had a duty of yielding the right of way, the offending motor- 
ist was not relieved of the duty to exercise due care for the 
safety of any pedestrian on the roadway. (Watkins et al. v. 
Nutting et al., Calif. Supreme Ct.).. . 704,024. 


Small Child Injured by Truck—A child and her father by 
separate actions sought to recover damages which resulted 
when the child was struck by defendant’s truck. After ver- 
dicts in favor of the child and her father, it was held error 
to limit a new trial on the amount of damages to the child’s 
suit; the two cases were so closely related as to require that 
they be tried together. (Radiant Oil Co. v. Catherine Her- 
ring; Same v. Gene Herring, Fla. Supreme Ct.) .. . | 704,040. 


Minor on Bumper of Automobile.—Defendant was held not 
responsible for injuries sustained by a minor while riding 
on the bumper of defendant’s automobile, a position which 
he had assumed after being told to get off the running 
qoso1e (Kelliher, Jr. v. Grier, N. J. Ct. of Err. & App.). 
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Falling from Refrigerated Truck.—Plaintiff, having entered 
defendant’s refrigerated truck for the purpose of purchasing 
meat for his restaurant, slipped and fell out the back end 
of the truck. Having ‘entered the truck on many other 
occasions, plaintiff knew, or should have known, the char- 
acter of the truck and the slipperiness of its floor and 
defendant was held not responsible for his injuries. (Haus- 
mail ae Co. v. Badwey, Tex. Ct. of Civ. App)... 


ceiiatibeaton Collision.—After a verdict in favor of plain- 
tiff in a suit arising out of a head-on collision, defendant 
complained that the instruction concerning the speed of 
his car was erroneous because the speed at which his car 
was operated could not have been the proximate cause of 


the collision, if it was driven on the proper side of the road. 
The judgment in favor of plaintiff was affirmed, the court 
holding that the jury had not been misled. (Erdman v. 
Inman, Ore. Supreme Ct.).. . 704,020 


Opposing Traffic Collision —Plaintiff’s decedent was killed 
when his automobile was struck by defendant’s approaching 
truck. Her evidence indicated only a possibility that the 
truck might have been on the wrong side of the road when 
it collided with the automobile and was held insufficient to 
support a verdict in her favor. (Union oor aa Co. et al. 
v. Barnett, Admx., Ky. Ct. of App.)...] 704,03 


Cos Traffic Collision on Curve.—The ome who drove 

truck on the wrong side of a blind curve in an attempt 
to pass a bicyclist was held responsible for the collision 
which occurred when another truck approached from the 
opposite direction. The jury held him responsible and its 
verdict was not against the weight of the evidence. (Ameri- 
can Products Co. v. Villwock et al., Wash. Supreme Ct.)... 
{ 704,033. 


Minor Injured.—Those responsible for the operation of the two 
vehicles, traveling in opposite. directions, which collided, 
were held answerable for injuries sustained in the collision 
by a minor. (Englberger et al. v. Hulse, d.b.a. Bellport Sani- 
tary Laundry and Gronholz, appellant, N. Y. Supreme Ct., 
App. Div.).. . 704,044 


Release as to Unknown Injuries.—At the time when plaintiff 
cashed a draft releasing defendants from liability for his 
injuries sustained in a collision between his motorcycle and 
defendants’ truck, plaintiff had no knowledge of the perma- 
nent and progressive injury to his optic nerve. Plaintiff 


was awarded additional damages for such injury to his eye, 
the court holding the release valid = 4 

(Backus v. 
7. 


as to known in- 


juries, Sessions et al., Calif. Supreme Ct.).. 


, 


Collision Between Truck and Automobile.—Plaintiffs, husband 
and wife, were injured when the automobile in which they 
were traveling collided with defendant’s truck. The jury 
found that the negligence of plaintiff husband and the truck 
driver proximately caused the collision. Disagreeing with 
the first appeal court’s decision that there was no evidence 
to support the jury’s finding, the Supreme Court reversed 
the judgment entered in that court in favor of plaintiffs and 
affirmed the judgment entered in the trial court in favor of 
defendant. (Liberty Film Lines, Inc. v. Porter, Tex. Supreme 
Ct.).. .§ 704,029 


Collision Between Automobile and Taxicab.—Those responsi- 
ble for the operation of the taxicab which collided with the 
automobile in which plaintiff was riding were held respon- 
sible for her injuries. The trial was fair and the jury’s 
verdict was not against the weight of the evidence. (Burke 
v. Speziale et al., N. Y. Supreme Ct., App. Div.) .. . 704,038. 


Sudden Movement of Stationary Vehicle—Plaintiff alleged 
that, as he was attempting to pass defendant’s stationary 
truck, defendant’s driver suddenly and without warning 
backed the truck into his own truck, inflicting the injuries 
for which plaintiff sought compensation. The jury found 
defendant’s driver responsible for the accident, but, because 
of confusing instructions, the verdict could not be upheld. 
(Hief v. Roberts Dairy Co., Neb. Supreme Ct.).. . 704,022. 


Intersection Collision.—Plaintiff sought to recover for personal 
injuries sustained when the automobile in which he was 
riding collided at an intersection with a vehicle operated by 
defendant. It was held that the trial court had not abused 
its discretion in awarding a new trial after a verdict had 
been returned by the jury in favor of oo ng (Anderson 
v. Lang, Calif. Dist. Ct. of App.). . . 704,030 


Collision at Intersection.—Plaintiff claimed ae the automo- 
bile in which she was riding was brought to a complete 
stop before crossing the express avenue upon which de- 
fendants were traveling and that a proper lookout was 
maintained. Defendant presented conflicting evidence, but 
the jury resolved the dispute in favor of plaintiff and plain- 
tiff was awarded substantial damages for injuries sustained 
when the two vehicles collided at the intersection. (Neese 
v. Toms et al., S. C. Supreme Ct.). . .] 704,045. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Scope of Employment.—A master is liable for damages caused 
by the negligence of his agent or servant within the scope 
and course of his employment, although he neither directs 
nor is aware of his acts. An oil company was, therefore, 
responsible for the negligence of its bulk plant manager in 
his operation of a truck for the purpose of procuring sup- 
plies for the bulk plant, although the oil company had not 
directed that the trip be made. (Darner, Admr. et al. v. 
Colby, Admr. et al. v. Colby and The Johnson Oil Refining 
Co., Ill. Supreme Ct.).. . 704,013. 


Respondeat Superior—Sufficiency of Allegations.—A decla- 
ration, seeking compensation for injuries sustained through 
the negligent operation of defendant’s automobile, but fail- 
ing to allege the relationship between defendant and the 
operator of his car, was held defective as failing to indicate 
the liability of defendant. (McDougald v. Couey, Fla. Su- 
preme Ct.)...{ 704,043. 


Reimbursement Clause.—A provision for reimbursement by 
the insured of any payments the insurer was obliged to 
make under the terms of the compulsory insurance policy 
to any employee of the insured who suffered bodily injury 
or death while engaged in the insured’s business was held 
consistent with public policy and valid. (Service Mutual 
Liability Ins. Co. v. Aronofsky, Mass. Supreme Jud. Ct.) 

1 704,034. 


Car Driven into Yacht Basin.—Plaintiff’s insured, a member of 
defendant’s club, seeing no parking attendant, asked defend- 
ant’s watchman to get his car. The watchman drove it into 
a yacht basin. Since said watchman was not acting within 
the scope of his employment for defendant, defendant could 
not be held responsible for the damage to the car. (Fire- 
man’s Fund Indemnity Co. v. The Longshore Beach and Coun- 
try Club, Inc. et al., Conn. Supreme Ct. of Err.).. .{ 704,011. 


Declaratory Judgment.—An insurer sought a judgment declar- 
ing that a release, signed by the parents of the child who 
was killed when struck by a truck owned by the insured, 
barred a subsequent suit against the insured. The relief was 
denied. An insurer may not test the validity of a release 
running to its insured by declaratory judgment proceedings. 
Litigation arose in Florida. (Liberty Mutual Ins. Co. v. Lee, 
U.S. C. C. A., 5th C.)...9 704,012. 


Reference to Insurance Protection.—The jury’s verdict holding 
defendant responsible for an approaching vehicles collision 
could not be upheld because of improper reference to de- 
fendant’s insurance protection. It was held that reference 
to an adjuster suggested an insurance company and coun- 
sel’s statement as to what he called an adjuster was not 
sufficient to relieve his references of their harmful effect. 
(William Cameron Co., Inc. v. Downing, Tex. Ct. of Civ. 
App.). . .¥ 704,017. 


False Warranty by Insured.—Plaintiff procured a policy of 
automobile insurance from defendant, warranting that he 
had had no previous carrier and no previous cancellations. 
It appeared that a former policy had been issued on plain- 
tiff’s car, but that it had been cancelled before it was given 


March 6, 194] 


plaintiff by that insurer’s agent. It was held that the former 
policy had been in effect and cancelled and that defendant 7 
was, therefore, not liable under its policy. (Shnell v. Globe 
Indemnity Co., Calif. Dist: Ct. of App.).. .] 704,023. 


Death of Minor Through His Own Act.—Plaintiffs sought to 7 


hold defendant answerable for the death of their sixteen 
year old son who was killed while driving the automobile of 7 
defendant’s insured; he had been allowed to accompany said 

insured only upon the latter’s assurance that he would not 
permit the minor to drive. It was held that, although © 
plaintiffs would have an almost insuperable obstacle to meet 
in order to find facts that would free a normal boy of six- © 
teen of negligence in driving an automobile, sufficient had ~ 
been alleged to warrant a submission of the issue to the | 
jury. (Nehrbass et ux. v. Home Indemnity Co., U. S. Dist, 7 
Ct., W. D., La.). . .7 704,032. 


Suit under Survival Statute—Plaintiff’s intestate died as a re- 


sult of injuries sustained in an automobile collision. Plain- 
tiff sought recovery under both the Injuries and under the 
Survival statutes, but his action under the latter law was 
dismissed. The Injuries act applies to all those cases in 
which the injuries resulted in death, and the Survival statute 
applied to those cases in which death resulted from some 
other cause. (Susemiehl, Admr. v. The Red River Lumber 
Co. et al., Ill. Supreme Ct.)...{ 704,014. 


Survival of Action—Damages Recoverable.—The statute allow- 


ing a personal representative to maintain actions for tres- 
pass committed on the estate of the deceased during his 
lifetime applied only to direct damage or injury to physical 
property of the estate, and not to consequential loss, such 
as medical expenses, pain and suffering and loss of wages, 
which might result to the estate from trespass to the person 
during his lifetime. (Boyd, Exrx. v. Sibold et al., Wash. 
Supreme Ct.)...{ 704,021. 


Destruction of Truck.—Plaintiff alleged that he had placed his 


truck in defendant’s terminal station at the invitation of 
defendant and that through defendant’s negligent use of an 
acetylene torch, the truck was destroyed. On demurrer, it 
was held that plaintiff's allegations set forth with sufficient 
certainty a duty owed plaintiff and defendant’s breach of 
said duty. (McCarthy v. McCarthy Freight System, Inc, 
R. I. Supreme Ct.).. .] 704,036. 


Limitation of Damages.—The jury was instructed that defend- 


ant’s liability was limited to $5,000 per person. A verdict 
awarding each of the plaintiffs, husband and wife, $5,000 
was returned. The appeal court refused to indulge in the 
presumption that the verdict in favor of the husband in — 
cluded his claim for special damages for his wife’s injuries, 
in which case the damages awarded for the wife’s injuries 
would exceed the $5,000 limit. (Walling et ux. v. Kimball 
et al., Calif. Supreme Ct.).. .] 704,028. 


Change of Venue of Cross Petition—A minor brought suit by 


his father against defendant in the county of the latter's 
residence, The action arose out of a collision between two 
automobiles and defendant cross-claimed against the minor’s 
father for his damages. The father was denied a change of 
venue of the cross petition to the county of his residence. 
(Angell v. Hutchcroft, lowa Supreme Ct.).. . | 704,019. 
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